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Lawyers serve as arbitrators and mediators.
Arbitration and mediation are attracting not just advocates and clients to the process, but the ranks are swelled by lawyers converting to the role of neutral.  Thousands of lawyers now serve as full or part-time neutrals.  As advocates, the lawyer’s loyalty is clear and undivided:  you are totally loyal to your client’s cause to which you unwaveringly adhere. You are the zealous advocate.  Doing a 180°, when serving as a neutral, your neutrality must be sacrosanct and unquestionable.  Forget advocacy or zealous client representation. You have loyalties to no party; you are zealous solely about the process.  But here’s the rub: the very fact of your being hired and paid by the lawyers, and their clients who appear before you, makes you suspect.  The filthy lucre of private funds coming from private purses makes your neutrality questionable.  It tarnishes you.  Unlike a judge, you sell your services in the marketplace, and you are privately paid.  There is no judicial immunity, no scrim of protection, no Teflon shield, no barrier from assault.  Every contact you have, every business acquaintance you make, every deal you do, every dinner party you go to, every speech you give, every lunch you host, every scout troop your child is in, may contaminate your neutrality.

Lawyer Neutrals Are Guided by Ethical Standards.
Lawyer neutrals are guided by ethics guidelines promulgated by the ABA
 and by almost every provider organization and professional association of neutrals.  The National Conference of Commissioners on Uniform State Laws promulgated the Uniform Mediation Act, which, in those states that have adopted it,
 Section 9, requires a mediator to make background disclosures and disclose conflicts of interest before accepting a mediation.   Section 8 wraps the cloak of confidentiality around mediation communications, and section 7 prohibits a mediator from making a report or recommendation regarding the mediation to the referring court or government agency.  
The ABA adopted 2005 Model Standards of Conduct for Mediators setting forth duties of impartiality and avoidance of both the actuality and the appearance of a conflict of interest during and after a mediation.  The CPR-Georgetown Commission on Ethics and Standards in ADR adopted a 2004 Model Rule of Professional Conduct for the Lawyer as Third-Party Neutral, be it mediator or arbitrator, with broad and continuing standards of disclosure.   Provider and referring organizations such as the AAA, JAMS, NAF and CPR have their own rules governing a neutral’s conduct.  Running afoul of these admonitions
 – inadvertently, innocently or otherwise -- opens a mediator to a malpractice and damages action, and opens an arbitrator to a challenge to the award, a petition to set aside under the Federal Arbitration Act, and, possibly, in the world of horribles to come, a private damage action.  Provider organizations that require exclusive relations with their neutrals buy blanket malpractice coverage covering their panels.  Malpractice coverage for neutrals is otherwise offered as a rider to legal malpractice policies or as stand-alone coverage through companies such as Complete Equity Markets, Inc., available through membership in the Association of Conflict Resolvers (“ACR”).   Not dotting your i’s and crossing your t’s can make an arbitration award vulnerable to a petition to set aside under Section 10 of the Federal Arbitration Act on grounds of “evident partiality”, generally construed as “the appearance of partiality.” The bright lines are obvious; it is the murky areas where your integrity is unquestionable, but a disgruntled litigant – defined as a party who does not care for your award -- is seeking a wedge –any wedge – to overturn it.   Where a party to arbitration does not like the outcome in arbitration, trouble lies ahead.  
Arbitration is more widely used than ever before.  The good part about private arbitration is that it is final. The bad part about arbitration is that it is final.  Lacking any statute or procedural rule allowing appeal of a private arbitration award to a court or to a private “appellate panel”, the easiest route for a disgruntled loosing party to take is to call the arbitrator corrupt, or in the more delicate language of the FAA, declare s/he shows “evident partiality.” 

Challenging the Arbitration Award or the Mediation Settlement.
Given the long-standing statutory framework for challenges to arbitration awards, the longer history of arbitration in the United States, and the case law interpretation of the Federal Arbitration Act (the act most frequently used to attack arbitration awards), there is a history – not always concise or uniform – of what it takes to overturn an arbitral award.  There is not a long history of challenging mediation agreements by attacking the mediator, but the unimaginable becomes the inevitable, and challenges have been launched.  For example, one eminent Australian barrister-turned-mediator found himself named as a third party defendant in a malpractice action brought by a party to a mediation, who sued her solicitor, who joined the mediator as a third party defendant.  How did the mediator come to deserve this?  Mediating between two sisters who were battling over the assets in their mother’s estate, the mediation led to a midnight agreement, reduced to writing and executed.  An important term of the agreement, argued the sister who later sued to set it aside, was that the settlement was contingent upon tax advice she had yet to obtain.  The mediator moved the Supreme Court of Victoria for summary judgment.  The Court denied the motion, leaving the matter for trial and open to the possibility that the mediator will share the legal blame and damages.  The issue was not that the mediator failed to give legal advice, but rather that he failed to remind the parties of an essential term of their agreement and it got dropped from the midnight draft.  Tapoohi v. Lewenberg [2003] VSC 410.

Hard Cases Make Bad Law.
Paralleling the unpleasant thought of a mediator paying damages for failing to remind the parties of a forgotten or overlooked term of agreement is the case of the Finnish arbitrator, threatened with the potential of paying a winning claimant the costs and expenses of the arbitration process for an overturned award.  Although the circumstances were egregious, hard cases make bad law, and bad law slips down the slippery slope and gets applied to more ambiguous cases.  In this case, a three-member tribunal convened to arbitrate a transaction dispute under a sale and purchase agreement.  After the arbitral award was made, the claimants became aware that the chair of the tribunal had prepared expert opinions for one of the parties and the banks owning shares in that party.  The opinions for the party were made prior to the arbitral proceedings, but four of the opinions written for the investing banks were prepared during the proceedings.  The Helsinki Court of Appeal upheld the granting of the petition to revoke the award.   The claimants next sued the arbitrator, raising the question of whether a member of an arbitral tribunal could be held personally liable for costs and expenses of an arbitration process that has been rendered a nullity due to that arbitrator’s perceived bias?
  The Supreme Court of Finland, pondering the extraordinary circumstance of this arbitrator’s disqualification, suggested that the finality of an arbitral award presents additional requirements for the arbitrator’s impartiality and integrity and, therefore, the possibility of personal liability cannot be precluded.  Since the connection between a party in arbitral proceedings is analogous with a contractual relationship, any potential liability should be contractual.  Overruling the lower courts in a split 4-1 vote, the Finnish Supreme Court held that Arbitrator X is liable to compensate claimants’ for damages caused by the revocation of the arbitral award, approximately EUR 170,000 [approximately $200,000US] and returned the case to the trial court to rule on the appropriate amount of compensation.  One might reason, that this is only fair, because the parties did not get the benefit of their bargain, i.e. the “neutrality” of the neutral.  But extend this set of facts further:  What if the award is overturned not because of something so apparently egregious as writing opinions for a bank owning shares in a party, but because in the course of an intermittently-held three year arbitration hearing, two of three panel members, whose full-time practice was mediation and arbitration, failed to disclose that they had had mediation cases with one of the law firms involved in representing a party in the arbitration?  Or, stretching the horrible possibilities further, what if the party against whom the award was rendered was solvent at the time of the award, but bankrupt at the time the award was overturned?  What if the, let’s say multi-million dollar, award was collectible, but no longer is, but would have been but for the delay in the proceeding caused by the challenge to the award?  And you thought being a neutral was a low-risk business?  

Most recently, the 5th Circuit upheld a district court’s vacation of an award due to the “evident partiality” of the arbitrator.  The parties to the dispute, a software company and a mortgage corporation, unanimously selected Peter J. Shurn III from an AAA list to serve as their arbitrator.  Mr. Shurn did not disclose that he and his former law firm had worked as co-counsel with the mortgage company’s counsel in a prior piece of significant litigation.  Why Mr. Shurn did not disclose a former professional relationship with counsel is unknown.  It is one of the obvious past relationships that AAA educates its neutrals to disclose.  There was, of course, no finding by the court that Shurn was biased.
  One wonders why a duty is not also imposed upon counsel representing parities in arbitration.  Do they not have a similar duty to disclose relationships they have had with the arbitrator?  Does their zealous advocacy allow them to take advantage of knowledge they share with the arbitrator and that the arbitrator fails to disclose?  In this case, the mortgage company might have been justly miffed at its own counsel for failing to make a disclosure shared with the arbitrator, thus making the award subject to vacatur.

In 2004, four attorneys compiled a list of challenged and vacated arbitration awards.
  They described a sample of 182 reported cases, state and federal, decided during the fist ten months of 2004, involving a wide variety of civil disputes, in which a party sought vacatur of an arbitral award.  Of the 182 cases in which vacatur was sought, the motion to vacate succeeded 37 times, or 20%.  On the ground of “evident partiality” of the arbitrator, 33 challenges were launched; 4 of those, or 12.1%, succeeded.  There is no uniformity in the case law.  Within the same federal court district, less than a year apart, one federal court overturned an arbitral award for failure of two arbitrators on a panel of three, to disclose that they had mediated cases with one of the law firms during the two year course of the arbitration, while its sister federal court ruled that a sole arbitrator who failed to disclose other cases on which he sat concurrently as arbitrator for defendant’s counsel was not guilty of “improper partiality” , and that court, therefore, confirmed the award.  Cf. Crow Construction Co. v. Jeffrey M. Brown Associates, Inc. [need citation] and Ruth v. Casey, 309 F. Supp 2d 661 (E.D. Pa 2004). 
And, Of Course, Mediators Will Be Sued.
The Tapoohi case created a stir when it came down in October 2003.  The holding was aberrational and unthinkable.  However, hearing the drum beats, Assistant Professor Michael Moffitt, University of Oregon, published a piece in the Summer of 2003 called “What, Me Liable?  A Check-Up for Mediators.”
  Professor Moffitt starts his piece with this question:  “How likely are you to be sued by a former mediation party who is dissatisfied with your services?”  He then suggests the exercise of both care and accuracy in what you say about your skills, what you promise by way of likely outcome (eg. the 99% settlement rate that mediators love to advertise), your practice for tracking clients and determining potential conflicts, your care in keeping secrets, the extent to which you “practice law” at a mediation, the extent to which you help the parties draft a settlement agreement… and the list goes on.  What was the unthinkable yesterday becomes the inevitable tomorrow.  Malpractice premiums for mediators could equal those of lawyers.

Why Are Judges Different From Arbitrators? Don’t Both Take Vows of Neutrality?
I received an irritated email from one of my arbitrator colleagues expressing outrage that there is a different standard for disclosure/disqualification of arbitrators than for judges.  He observed, for example, that public judges are not subject to disqualification for having “repeat” parties (or “repeat” counsel, for that matter) before them.  Judges do not have to disclose that Lawyer X and Law Firm Y are in his courtroom three times a week, or that Party Z is a frequent litigant.  Or, for that matter, that he belongs to the same golf or tennis club as your opposing counsel.  There are two obvious answers:  first, judges are paid by public funds, not by the parties appearing before them.  Maybe yes, maybe no.  We will discuss this further.  Second, trial court judges are not the final arbiters.  Appeals can be taken from judgments.  Other judges sit in review of courts of original jurisdiction.  Two good points, but the question remains.  Why do judges not have to make disclosures?  Rarely are judgments attacked on the relationship that a judge has with counsel or party, unless it is a direct monetary relationship, such as holding a significant block of stock in a party, or, much worse, a direct bribe.  But here’s the rub:  judges do accept direct payments from parties and lawyers.  In fact, judges solicit these payments.  While arbitrators pride themselves on being above all suspicion, even more than Caesar’s wife, and make all manner of disclosures to prove it, judges are silent.  But a vast majority of judges at the state level are selected or retained by judicial elections.  Of the more than 30,000 judges at the state level, over 87 percent face either contested or retention elections.  More that half of all appellate judges and over three-quarters of trial judges are selected directly by the voters.
  Judges solicit and accept campaign contributions, and judicial elections have become a battleground for special interests to place “their” candidates on the bench.  The cost of a contested judicial election can resemble a legislative or gubernatorial campaign.  Spending in supreme court elections rose 61% from 1998 to 2000, to $45 million.  In 2004, 42,249 television ads ran in 17 state supreme court elections.
  It is one thing for a union to add $10,000 to the coffers of a trial court judge.  Public filings presumably reflect the donation and, therefore, s/he does not have to make disclosures from the bench; and, her rulings can be appealed.  It is perhaps another thing to contribute $10,000 to the campaign coffers of a supreme court justice.  Only impeachment or, in some states, public referendum can remove a biased justice.  
There is actually a very good reason to argue that arbitrators are more likely to be neutral than judges:  an arbitrator is in a private business enterprise.  Her reputation for neutrality is her badge of honor and an essential credential in getting business.  Elected judges are beholden to their constituency and have to run for office and retention.  Once on the bench, it is hard to challenge a judge’s neutrality based on campaign contributions.  In fact, judges’ biases are perfectly well-known to the litigants before them and to the extent they can, litigants judge-shop to get a more sympathetic ear.

What’s To Be Done?

Judges are as susceptible as arbitrators to predispositions.  But let us differentiate predisposition from bias.  Everyone has preferences, likes and dislikes, moral values and political beliefs.  That, in part, is why mediation got started in the first place:  to avoid the wild card result of a disinterested but all-too-human judge or jury.  Arbitration began in the world of unique trades, to keep internecine disputes within the trade, to be resolved by a person of that trade knowledgeable in the rules and about the players.  Arbitration has morphed out of that world, into the world of labor-management, and finally into the world of commerce at large.  Why not create a sworn cadre of full-time, certified neutrals, who take an oath of office and whose sole job it is to arbitrate or mediate commercial claims?  They would be paid by the parties; the billing of each would be transparent to the others.  It would be understood that the neutral, since it is her sole employment, would be full-time busy with disputes generated by the parties as represented by their lawyers.  There would be repeat business that would not have to be disclosed because it would be expected.  Labor-management arbitrators are always seeing repeat parties and counsel.  Their duty of disclosure runs only to disclosing personal relationships, whether they currently serve as an advocate for any party, and whether they have maintained or maintain any managerial, representational or consultative relationship with a party.
  It is assumed they have repeat business because that is what they do for a living.  However, the day when full time neutrals in the field of commercial law are given the same distance and treated with the same respect as judges has not arrived.  Those of us who labor in this field of justice can only work for and hope that day will come soon.

Now for the Ethical Dilemmas.
Here are some examples of what can befall the well-intended neutral with surmises as to outcome:

1. The Marketing Problem: [This one mainly affects only full-time neutrals.]  Full time neutrals are in the business of being full-time neutrals.  This creates a number of tensions or dilemmas.  Since full-time neutrals do not have the luxury of courts in having their business assigned to them daily at the taxpayers’ expense, but instead have to create a book of business WHILE REMAINING FULLY NEUTRAL, they run into the marketing dilemma.  The neutral offers a CLE or lunch-and-learn program about ADR to the Abbott Firm.  The Abbot Firm then refers an arbitration to the neutral.  In your disclosures you tell The Babbot Firm, the firm on the other side, of your presentation to the Abbot lawyers.  The Babbot Firm promptly rejects you as an unbiased neutral – after all, you went seeking the Abbot Firm business and you got it.  So how could you not be biased in their favor?  This is a damned-if-you-do-and-damned-if-you-don’t:  if you don’t market you don’t get business, and if you do market, the business you get may conflict you out.    What are you supposed to do?  NB.  This is not generally a problem in mediation work since the mediator has no power of outcome determination.  A possible response to this dilemma is, in your disclosure, to state that you give educational CLEs to all firms in order to explain ADR to new users, and that what you seek are educational opportunities in order to promote the good work of ADR; that you aver that the presentation that you gave to the Abbott Firm in no way biases you; and that you would gladly give the same CLE for the Babbot Firm.  It is not a perfect solution, but it is credible.
2. The Mid-Hearing Disclosure Problem:  This is a variation on no. 1.  You have marketed to The Abbot Firm and now you have an arbitration involving accounting malpractice issues with The Babbot Firm and The Cabbot Firm.  As a rebuttal witness, The Babbot firm offers an expert who is a tax partner at The Abbot Firm.  Since this is a rebuttal witness, not previously disclosed, you never had to disclose your CLE program at The Abbot Firm.  Now you do.  The Cabbot Firm, sensing that things may not be going its way, ask you to recuse yourself because you are likely to be swayed (consciously or unconsciously) by the testimony of The Abbot Firm expert because you have been (successfully) seeking business from that firm.   What should you do?  And if you refuse to recuse yourself, what will you argue when a petition to overturn the award is filed on grounds of “evident partiality” of the arbitrator?  First, please look at the rules you are operating under.  What do they say about the recusal of the arbitrator?  Generally, if you are operating under a provider’s rules, challenges to the arbitrator are to be submitted to the provider organization which will make the final decision regarding continued service of the arbitrator.  If the arbitration is self-administered, you may rule upon the contentions yourself, much as a federal judge rules upon a motion for recusal, or, you may ask the party seeking your recusal to present the issue to an appropriate court for resolution.  It might be more prudent to let a court weigh in at that point, and since you have made an immediate disclosure of a unanticipated conflict as soon as it appeared, it is highly unlikely you will have to disgorge your hearing fee and the costs of arbitration to date should you be disqualified.
3. The Mid-Hearing Referral:  [This one is not a problem in California, or rather California has imposed its own solution on this problem; but it is a problem everywhere else.]  You are towards the end of a multi-week arbitration where the parties are represented, respectively, by The Dalton Firm and The Edwards Firm.  You receive a call from The Dalton Firm asking you to serve on an upcoming lengthy arbitration and/or a really interesting mediation unrelated to the present proceeding.  What do you do?  What are your choices? (None of them are very attractive.) You can say “no”, you will not take any other matters from The Dalton Firm until the appeal period for the award in the instant arbitration has run (thereby depriving yourself of, say, $30,000 revenue).  You can say, “Let me clear this with The Edwards Firm” and you do that.  The Edwards Firm reacts in one of two ways:  it says “no, we are not comfortable with you having a relationship with The Dalton Firm while this arbitration is on-going”, and then wonders if you will ding its client because The Edwards Firm’s “no” deprives you of significant income.  It can say “yes”, and then wonder why you even asked or told them, since they see it as a solicitation of business, i.e. since The Dalton Firm has thrown you another case, I mean really, what’s wrong with The Edwards Firm?  Get with the plan, shouldn’t they be sending you new business, too?  All three outcomes are really unattractive.  Should there be a rule that protects neutrals in the business of being full-time neutrals from having to disclose new case assignments during the course of an on-going matter?  [Again, California has dealt with this in its own way.]  Judges do not have to disclose future case assignments or the fact that they see one counsel every day in their courtroom and other counsel only rarely.  But then the fact of private pay taints everything a private neutral does.  
In case you did not catch the references to the California solution, that may be the most sensible way out of this dilemma.  At the time you accept the mediation, disclose to all parties that you intend to take unrelated mediation and arbitration matters that may be referred to you from any firm, including the firms serving as advocates in the matter at hand.  If parties have a problem with that, they can ask you to disclose any matter that is referred to you from either of their firms during the course of the instant hearing, and then you may decide whether you wish to live with that request or not.  
4. The Part-Time Neutral, Large Law-Firm Problem:  You are arbitrating a case between Major Urban Developer (“M.U.D.”) and Insurance Liability Ltd. (“ILL”) involving the destruction of MUD’s multi-building, suburban, commercial office complex which was blown-up by environmental terrorists protesting the loss of nature.  The cutting-edge issue for your decision is whether the loss of all buildings is a single incident under the policy, or whether the coverage applies to each and every building separately as a single incident – the difference between a recovery of the $1 million of insurance or the recovery of $1 million times the number of buildings destroyed.  You have done your conflict check at your firm and have learned that neither MUD nor ILL have ever been represented.  You are, of course, not at liberty to discuss the facts or the issues of your arbitration with the firm.  Unbeknownst to you, one of your partners lands a cutting-edge piece of business in which he represents the insurer who covered the World Trade Center who is being sued for the destruction of two towers as separate losses under the policy – which would cause the policy to be paid out twice.  Although you are in arbitration, your decision will impact the entire insurance industry practice and may cause it to re-write its policies.  You render your decision.  The losing party learns of your firm’s representation of the WTC insurer and petitions to set aside your award.  The Court agrees, through the doctrine of imputation of firm knowledge to you, and sets aside the award on the ground of appearance of (if not actual) partiality.  What should you have done?  How can you protect yourself and the award in this case?  A solution:  better and more substantive conflict checks at your firm, and disclose the matter of your firm’s representation as soon as you learn it.  If that piece of business is more important to the firm than your arbitration (and financially it will be, believe me), you can recuse yourself if the conflict is not waived and your firm can reimburse you your fee and the arbitration parties their costs, and the parties can begin the arbitration with a new neutral.  After the fact, it is very hard to explain the coincidence of an award in favor of an insurer in the very issue which your firm is advocating.  Although, since this piece of business came in to your firm while you were arbitrating, you perhaps should not be serving as an arbitrator in matters where the parties are similar to the parties your law firm represents.   It is this very kind of conflict that drives part time neutrals out of their litigation firms and into full time neutral practice.  Another solution:  serve solely as a separate profit center in your firm, doing solely neutral work.  Build a complete firewall, sharing overhead but not profits with your partners.  This is not an acceptable solution for part-time neutrals who depend on income flow from their firm.  
5. A Mediation Dilemma:  You are mediating a wrongful death case involving the death of a child.  It is in its early stages and at this point the defendant’s insurance company has only received the summons and, sensing this is a big case, wants to try for early resolution.  The company sends its most junior adjuster.  Plaintiff’s counsel shows up without her client.  You conduct the joint caucus which is very wrenching because the plaintiff’s counsel puts on a video showing “A Day in the Life of [the very talented, beautiful young girl].”  No eye is dry.  In private caucus, you are glancing at the complaint and notice the court clerk’s filing stamp, which happens to be dated one day after the statute of limitations has run on the cause of action.  You look at plaintiff’s counsel unbelievingly; she looks at you and says, “Yeah, I blew it, but this is mediation and you are not free to tell that child of an adjuster who is ready to pay me big bucks.  Just go in there and collect them and we’re out of here.”  What do you do?  There are   three possible answers:  (1) end the mediation then and there, saying that you can no longer serve as the mediator without disclosing what you know; (2)  go collect whatever the defendant offers without playing devil’s advocate for the plaintiff, knowing that whatever defendant offers plaintiff’s counsel will accept;  or  (3)  blow the whistle and tell defendant that the only thing they need to defend against is plaintiff’s opposition to defendant’s motion to dismiss – thereby, of course, informing the plaintiff herself of her lawyer’s malpractice.  Also, if you are a lawyer mediator, do you have an ethical duty to remind the plaintiff’s lawyer of his duty to divulge his malpractice to his client?  This case actually happened to me.  Guess what I did?   Today, I might have just recused myself from the mediation.  At the time, eighteen years ago, I continued the mediation, (thankfully there was no gut wrenching video put on by plaintiff’s counsel), but I simply walked into the private caucus with the defendant and waited silently for an offer.  The offer was a de minimus amount, approximately the cost of defending a motion to dismiss.  Plaintiff’s counsel instantly accepted the offer.  I never knew if he disclosed his malpractice to his client.
6. Mediation With the Suspected Pedophile:  You are asked to mediate a sexual abuse complaint, not yet filed as a civil action.  You sit down with the parties and quickly realize that this is not a disputed issue, i.e. the to-be-defendant in fact did sexually molest a 10-year old boy.  The mother of the boy – the boy’s guardian – is looking for money which the molester is willing to pay.  No criminal charges are pending.  It is an easy mediation in terms of agreeing on a structured settlement payable over twenty years.  It is a hard mediation in that you believe that this is not the only, nor the last, instance of sexual molestation, if not of this boy then of others.  You might be negotiating a settlement with a pedophile.  Your ethical obligations require you to report “threats of future bodily injury.”  There are no “threats”, just perceived probabilities.  The molester’s counsel reminds you of the absolute confidentiality of this mediation.  What do you do? Nothing.  You may if you feel truly uncomfortable, simply recuse yourself.  You have no ethical obligation to assist parties to a mediation who turn your stomach.  However, the Uniform Mediation Act, §5(c) contains the following language excusing the concealment of a crime or a threat of a crime from the privilege of confidentiality.  “A person that intentionally uses a mediation to plan, attempt to commit or commit a crime, or to conceal an ongoing crime or ongoing criminal activity is precluded from asserting a privilege…”  
7. A Real Life Dilemma:  This one is comes from the real-life-tale of a colleague:  An arbitrator, Phil, is hearing the claim of a pharmaceutical employee (employed by “Pharma”) in a contract dispute where the contract governs post-merger obligations of Pharma.  The contract says, in brief, that if you stay with the company through the merger, and then if your job materially changes, you can quit with a golden parachute.  The claimant employee was claiming his golden parachute.  Before Phil rules, a conflict-check email circulates in his office asking about relationships with the pharmaceutical employer.  Phil does not disclose this conflict-check to the parties, justifying the non-disclosure on the basis that he intends to rule for the employee.  But what if Phil had ruled for Pharma, and the employee had found out and sought to set aside the award?  A perception of bias or “evident partiality”?  And what difference does it make whom Phil rules for.  Do the ethics of disclosure change based on the likelihood of the materiality of the effect on the parties?  Isn’t what’s good for the goose, good for the gander?  Are ethical disclosures subject to subjective whim?  Phil is treading on thin ice here.  He must disclose, get a waiver from the parties, and if he cannot get a waiver from the parties, recuse himself from the hearing, or, his firm must not accept that representation. This one is similar to the insurance policy interpretation dilemma in example 4. 
8. Another Real Life Dilemma:  This comes from yet another colleague who sat as the arbitrator in a dispute involving the violation of a non-compete agreement.  The claimant was a design company.  The respondent was a graphics designer who had signed a non-compete covenant promising not to freelance during his employment with this company.  There was no direct evidence that the respondent had broken his promise.  However, at the same time, this same arbitrator was sitting in another arbitration, in which a symphony orchestra board was suing a party planner for breach of contract.  As part of a package of letter exchanges between the board and the planner, introduced as Claimant’s Exhibit 18, there was a letter concerning the art work for the invitations and silent auction.  A “cc” on the bottom of the letter copied respondent in the first arbitration.  Voila!  The smoking gun that had failed to surface in the first arbitration suddenly appears in a second, unrelated arbitration, and constitutes conclusive proof of breach of the non-compete.  An arbitrator is not allowed, any more than a judge or juror is allowed, to do his own investigation of a matter before him.  By sitting in another, albeit-on-the-surface unrelated arbitration, did this arbitrator breach a cardinal rule of objectivity?  Is he required to disclose that he has become privy to a piece of evidence which, on the surface, appears to win the design company’s case?  Are the parties required to either waive the “conflict” or ask for a mistrial?  I frankly have no answer to this dilemma.  I can tell you what this arbitrator did.  The record in the first case had closed and, weighing all the evidence, the arbitrator had already concluded that the non-compete had been breached.  The smoking gun letter came in after she had reached her decision, but before she had prepared her award.  She decided that she would mentally isolate the letter – build a firewall in her own mind – and write the award against the employee just as she had planned.  She would make no disclosure to the parties of the damning evidence.  
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� The ABA has adopted a Code of Ethics for Commercial Arbitrators and Model Standards of Conduct for Mediators.


� The District of Columbia and Ohio have enacted the UMA.  The statute is pending in Massachusetts, New York, Vermont and Utah.


� These Rules are for guidance and constitute best practices.  They do not have the force of law, however, violating them provides rich evidence for a challenge to an arbitration award or the overturning of a mediation settlement.


� Notes on this case can be found at http://www.mondaq.com/article.asp?articleid=32603&searchresults=1&print=1


� The Court of Appeals for the Sixth appellate district of Texas took a contrary view in Pullara v. American Arbitration Association and Stephen B. Paxson, (May 11, 2006 No. 06-05-00087).  This Texas court of appeals ruled that arbitrators are immune from civil suit even in instances where they fail to disclose a possible conflict of interest.  However, as this case was decided narrowly under the Texas law of remedies [Tex. Civ. Prac. & Rem. Code Ann. §154.055(a) and was filed after the 90-day window in which to move to vacate an award, general application of this case may be limited.


� “We hasten to add that we do not imply that Shurn was guilty of any wrongdoing or that he was in fact biased or influenced by reason of the relationship.”


� Mills, Bader, Brewer, Williams, Vacature of Arbitration Awards:  A Real-World Review of the Case Law, Fifth Annual Meeting of the College of Commercial Arbitrators, October 2005.


� Dispute Resolution Magazine, Summer 2003, p. 25.


� Justice for Hire: Improving Judicial Selection, Committee for Economic Development, www.ced.org.


� Justice at Stake, The New Politics of Judicial Elections, www.justiceatstake.org.


� See National Academy of Arbitrators’ Code of Professional Responsibility for Arbitrators of Labor-Management Disputes. 
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